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IN THE COURT OF SPECIAL JUDGE (POCSO) :: SONITPUR, 

TEZPUR :: ASSAM 

Present: N. AKHTAR, Special Judge 

Date of Judgment: 30.03.2022 

Special (POCSO) No. 05 of 2019 

 

(Missamari PS FIR No.16 of 2019 U/s 406/420/376 IPC R/w Sec. 4 of 

POCSO Act, 2012)  

 

COMPLAINANT: State of Assam 
 

REPRESENTED BY: Sri. S.K.Moitra, Ld. Special PP. 
 

ACCUSED: Shyamal Orang (A1) 
 

REPRESENTED BY: Sri. A.K.Mahanta, learned 
Advocate. 
 

 
 
 
 

 
APPENDIX-13 

 
Date of Offence: Not mentioned. 

 

Date of FIR: 09.02.2019 
 

Date of Charge Sheet: 31.03.2019 
 

Date of Framing of Charge: 13.06.2019 
 

Date of commencement of evidence: 15.07.2019 
 

Date on which Judgment is reserved: 23.03.2022 
 

Date of Judgment: 30.03.2022 
 

Date of the Sentencing Order, if any: Does not arise. 
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ACCUSED DETAILS 

 
 

 

 
 
 
 

APPENDIX-14 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS ) 

PW1 Withheld (Victim girl) Victim/Informant 

PW2 Md. Bilal Hussain Reported Witness 

PW3 Bishal Tiga Related Witness 

PW4 Smti. Jasinta Nag Reported Witness 

PW5 Sri Boga Tiga Independent Witness 

PW6 Dr. Rika Engtipi Medical Witness 

PW7 Sri Arun Chandra Das Police Witness 

 
B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

Rank of 
the 

Accused 

Name of 
Accused 

Date of 
Arrest 

Date 
Release 

on Bail 

Offences 
charged 

with 

Whether  
Acquitted 

or 
convicted 

Sentence 
Imposed 

Period of 
Detention 

Undergone 
during 

Trial for 

purpose of 
Sec. 428 

Cr.P.C. 

A1 Shyamal 
Orang 

10.02.2019 05.04.2019 U/s Sec. 
420 IPC 
r/w Sec. 

4 of 
POCSO 

Act 

Acquitted Does not 
arise 

1 month 26 
days 
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WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 

 
 

A. Prosecution: 
 

Serial 
No. 

Exhibit Number Description 

1 Ext-1 FIR 

2 Ext-2 Statement U/s 164 CrPC 

3 Ext-3 Medical Report 

4 Ext-4 Sketch Map 

5 Ext-5 Chargesheet 

 
B. Defence: 

 
 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
C. Court Exhibits: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 
 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 
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JUDGMENT 

 

1. Brief fact of the case is that the accused named in the FIR had been in 

physical relationship with the informant for about ten months prior to 

the lodging of the FIR as a result of which, the informant became 

pregnant. The accused allegedly did so with a false promise of marriage 

and later he tried to induce the informant to illegally terminate her 

pregnancy. Hence, the FIR was lodged.  

2. Based on the said FIR, a case being Missamari PS Case No. 16/2019 

U/Sec. 406/420/376 IPC R/w Sec. 4 of the POCSO Act, 2012 was 

registered and investigated into and after completion of the 

investigation, chargesheet was submitted against the accused.  

3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, 

formal charges were framed against the accused person U/Sec. 420 IPC 

read with Sec. 4 of the POCSO Act, 2012 and had been read over and 

explained to the accused person to which he pleaded not guilty and 

claimed to be tried.  

4. During trial, the prosecution has examined as many as 7 (Seven) 

witnesses including the alleged victim girl. On closure of the prosecution 

evidence, the accused was examined U/s 313 CrPC. Defence did not 

adduce any evidence. At the end of the trial, the argument advanced by 

the learned counsel for both the sides were heard.   

                               POINT FOR DETERMINATION 

 Whether around April/2018, the accused under false promise 

of marriage, established physical connection with the 

informant and made her pregnant and later, refused to marry 
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her and thereby committed an offence punishable U/s 420 

IPC? 

 Whether on or around the aforesaid time, the accused 

committed penetrated sexual assault on the informant who 

was a child under 18 years of age and thereby committed an 

offence punishable U/s 4 of the POCSO Act? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record. 

6. It is to be noted at the outset that in order to prove a charge under 

POCSO Act, 2012, the prosecution has to establish that the victim was a 

child under 18 years of age. In this case, the prosecution has not 

adduced any documentary evidence to prove the age of the victim girl.  

The prosecution has mainly relied on oral evidence and the medical 

evidence to prove the aforesaid factum of age. PW1 has deposed in her 

evidence that she was around 17 years of age at the time of the alleged 

incident. PW3 has deposed that she was around 16-17 years of age. 

PW1 had deposed in her cross-examination that she gave her school 

certificate to the police during investigation but the prosecution has not 

brought the same on record for reasons which remain unexplained. 

PW1 has further stated that she brought the school certificate even on 

the day on which she was under examination in the court but the 

prosecution has not considered it necessary to bring the same on 

record. The school certificate could have easily established the age of 

the victim girl but the same was withdrawn by the prosecution for 

reasons best known to it. Thus, an adverse inference can be drawn 

against the prosecution U/s 114 (g) of the Evidence Act. The position 

being so, the oral evidence does not assume any significance.  
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7. It is also to be noted here that PW6 who is the medical officer has 

deposed in her evidence that the age of the alleged victim girl was 

above 17 years as per dental examination. However, in her cross-

examination, PW6 has admitted that she might be above 19 years as 

well. It is settled that there is always a marginal error of two years on 

either side and viewed from this angle, since her age is stated to be 

above 17 years, on the higher side, it can be 19 years as well with the 

application of the theory of marginal error. Thus, it can be safely 

concluded that the alleged victim girl was above 18 years of age at the 

time of the alleged incident. There is no other view which is possible in 

the facts and evidence of the instant case.  

8. The position being as above, at least it has been clear that there is no 

offence committed by the accused under section 4 of the POCSO Act as 

the alleged victim girl was above 18 years on the date of commission of 

the alleged offence. However, a charge has also been framed against 

the accused U/s 420 of the IPC and so, it has also to be seen as to 

whether the accused had committed any offence of cheating. It is 

pertinent to mention here that in order to prove a charge U/s 420 of the 

IPC, the prosecution is required to prove the following: 

 That the accused voluntarily or dishonestly induced the 

complainant, 

 He did so for delivery of some property either to the accused or 

to some other person, 

 He intentionally induced the complainant to do a thing which the 

complainant would not have done if he had not been so 

deceived, 

 Such act caused or was likely to cause some damage or harm to 

his body, mind, reputation or property.  
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9. In the instant case, there is no allegation of delivery of any property by 

such deception and so, basically there is no scope for commission of 

any offence U/s 420 of the IPC. However, there may be a scope for 

commission of an offence U/s 417 of the IPC and a finding to this effect 

is also permissible to be recorded in view of the provision of Sec. 222 of 

the CrPC. In the instant case, the plain allegation is that the accused on 

the pretext of false promise of marriage, established physical 

connection with the victim girl and made her pregnant and later, 

declined to marry her and thereby he committed the offence of 

cheating. In the face of the aforesaid allegation, now, let me look into 

the evidence on record.  

10. The evidence of PW2 goes to show that he got to know about the 

pregnancy of the victim girl when she along with her father approached 

PW2 and told about the incident. The accused also refused to marry the 

victim girl whereupon the matter was placed for settlement before the 

village council. In the meeting of the council, the accused declined to 

accept the victim. PW3 had deposed that he was present in the village 

meeting where the victim alleged that she became pregnant from the 

side of the accused and the accused also admitted the same but 

declined to marry the victim. PW5 was not present in the village 

meeting but he got to know about the happenings of the village 

meeting from his wife. Thus, his evidence is clearly hearsay. Though 

PW2 and PW3 had stated in their evidence that the accused accepted 

responsibility for the pregnancy of the victim but their evidence is 

clearly contradictory as they did not state any such fact to police which 

has been duly proved through PW7. Thus, the evidence of PW2 and 

PW3 cannot be acted upon.  

11. Thus, the evidence of PW1 who is the alleged victim girl has to be 

looked into. PW1 has deposed in her evidence that since 2018, the 

accused started maintaining physical relationship with the victim girl 

promising that he would marry her. Eventually, she became pregnant. 
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When her stomach was bulging out, the family members asked her and 

then she told them that the accused had made her pregnant. When her 

menstruation stopped, she informed the accused but the accused 

merely assured her that he would do something. Later, her father 

informed the elderly people of the village and a meeting was also held. 

The accused was also present in the meeting but he denied his 

responsibility for the pregnancy of PW1. The family members of the 

accused threatened to kill her. Then, police was informed. She also 

lodged an FIR which is Ext-1 and also gave her statement before the 

magistrate which is Ext-2. 

12. Before proceeding further, it is pertinent to point out here that in the 

case of Pradeep Kumar @ Pradeep Kumar Verma Vs State of 

Bihar and Anr, reported in 2007 CriLJ 4333, the Hon’ble Apex 

Court observed as follows: 

“The failure to keep the promise at a future uncertain 

date due to reasons not very clear on the evidence does 

not always amount to a misconception of fact at the 

inception of the act itself. In order to come within the 

meaning of misconception of fact, the fact must have an 

immediate relevance. The matter would have been 

different if the consent was obtained by creating a belief 

that they were already married. In such a case the 

consent could be said to result from a misconception of 

fact. But here the fact alleged is a promise to marry we 

do not know when. If a full-grown girl consents to the act 

of sexual intercourse on a promise of marriage and 

continues to indulge in such activity until she becomes 

pregnant it is an act of promiscuity on her part and not an 

act induced by misconception of fact.” 
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13. Moreover, in the case of Sri Chandra Mohan Barman Vs State of 

Tripura reported in (2012) 4 Gau LT 121, it was observed by the 

Hon’ble Gauhati High Court as follows: 

“From the statement of the prosecutrix and the statement 

of the P.W.2 it would be apparent that both the 

prosecutrix and the petitioner was engaged in a love 

affair and they cohabitated regularly and thereafter when 

the prosecutrix became pregnant once that was aborted 

and again they started cohabiting resulting in further 

pregnancy. The prosecutrix gave birth to a baby, who 

however, died within 21 days. It is apparent that there is 

no element to show that from the very beginning there 

was element of deception to have the physical relation 

with the prosecutrix. The denial to marry only came, 

according to the P.W.2, when the prosecutrix lodged the 

complaint. Therefore, it cannot be held that from the very 

beginning there was element of inducement to deceive 

the prosecutrix by giving false assurance of marriage and 

as such the ingredients of Section 415 of the IPC has not 

been established and thus, the conviction as returned u/s 

417 of the IPC is bad in law.” 

14. Thus, it is clear from the above observations that if a full-grown girl 

consents to the act of sexual intercourse on a promise of marriage and 

continues to indulge in such activity until she becomes pregnant it is an 

act of promiscuity on her part and not an act induced by misconception 

of fact. In the instant case, it is already established that the victim girl 

is above 18 years of age and so, she is indeed a full grown girl. The 

evidence of PW4 further shows that she frequently indulged in sexual 

relationship with the accused sometimes in her house and sometimes in 

paddy fields. It is obvious that she was aware of the consequences of 

the sexual act and so, it cannot be said that she was under any 
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misconception of fact. Rather, it must be held that this was a 

promiscuity on her part.  

15. It is also pertinent to note here that the victim stated that the accused 

gave her a ring and promised to marry her. The cross-examination of 

PW4 goes to show that at that time, the accused was married. 

Moreover, PW1 also stated in her cross-examination that she told about 

the occurrence to the medical officer PW6. Now, PW6 has stated in her 

evidence that the victim girl stated to her that she was in love with the 

accused who was married three years back and she continued to 

indulge in sexual activity with the accused for last three years even 

after his marriage. Thus, if the evidence of PW6 is taken on its face 

value, the only inference which is deducible is that the victim girl had 

sexual connection with the accused even knowing fully well that he was 

already married. The position being so, the promise of marriage 

allegedly advanced by the accused looses all its significance for she was 

already aware of the fact that the accused being already married, the 

promise held by him does not bear any relevance. Thus, it even cannot 

be said that the victim girl ever believed in the promise made by the 

accused as she was already aware that the accused being married, 

cannot marry her again.    

16. Thus, from the aforesaid evidence, it is clear that the alleged victim girl 

was in love with the accused and she voluntarily indulged with the 

accused in sexual act with her free consent. The fact that she was 

cheated by the accused by falsely holding a promise of marriage is not 

proved by the evidence on record. Therefore, it must be held that the 

evidence on record is deficient to bring home the charge against the 

accused.     

17. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 
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found guilty of any offence as charged and as such, he is 

acquitted of the charges and set at liberty forthwith.  

18. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 30th 

day of March/2022.  

Typed and Corrected by me:                   

                                                                            Addl. Sessions Judge, 
                                                                                      Sonitpur:: Tezpur. 

 
 

 
 

 
                                                                 

 


